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PROTECTION OF CHILDREN AND PREVENTION OF
SEXUAL OFFENCES (SCOTLAND) BILL

[AS AMENDED AT STAGE 2]

——————————

REVISED EXPLANATORY NOTES

INTRODUCTION

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these Revised 
Explanatory Notes are published to accompany the Protection of Children and Prevention of 
Sexual Offences (Scotland) Bill as amended at Stage 2.  The Bill was introduced on 29 October 
2004.  

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL

4. The Bill seeks to support the aims set out in the Policy Memorandum (SP Bill 30-PM) 
through the introduction of new criminal offences and associated orders. The Bill introduces an 
offence of sexual grooming of a person under 16. It introduces a new offence of purchasing 
sexual services from a person under 18, and amends current legislation criminalising the taking, 
possessing and distribution of indecent images of children so that it applies to images of people 
under 18 rather than under 16.  It also creates new criminal offences of causing, inciting, 
controlling, arranging or facilitating prostitution and pornography in relation to young people 
under 18.  Finally, the Bill also introduces risk of sexual harm orders which are designed to 
protect children from those who display inappropriate behaviour towards them, and the further 
use of sexual offences prevention orders so that they can be applied to those convicted of sex 
offences by the court when they are sentenced.
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THE BILL – COMMENTARY ON SECTIONS

Section 1 – Meeting a child following certain preliminary contact

5. Subsection (1) makes it an offence for a person (A) intentionally to meet, travel with the 
intention of meeting, or make arrangements with the intention of meeting another person (B) in 
any part of the world, if  A has met or communicated with B on at least one earlier occasion, and 
intends to commit a “relevant offence” against B either at the time of the meeting or after the 
meeting.  B must be aged under 16 or a police constable.  An offence is not committed if A 
reasonably believes B to be 16 or over. Relevant offences are set out in schedule 1 to the Bill. 
This schedule lists offences of a sexual nature that could be committed against children.

6. The offence is intended to cover situations where A establishes contact with B through, 
for example, meetings, telephone conversations or communications on the internet, and gains B’s 
trust and confidence so that A can arrange to meet B for the purpose of committing a “relevant 
offence” against him or her. The course of conduct prior to the meeting that triggers the offence 
may, but need not, have an explicitly sexual content.

7. The offence would be complete when, following the earlier contact, A meets or travels to 
meet B, or makes arrangements for B to travel to meet A with the intent to commit a relevant 
offence against B. The intended offence does not have to take place.  One or more of the 
necessary elements of the offence, namely the preliminary meeting or communication(s), the 
subsequent intentional meeting, any part of the travelling to meet with B, or the making of 
arrangements for B to meet with A must have a “relevant Scottish connection” (defined in 
subsection (2)(c)), unless the accused is a British citizen or UK resident, in which case all of 
these elements may take place entirely outwith Scotland.  

8. The evidence of A’s intention to commit an offence may be drawn from the 
communications between A and B prior to the meeting, or may be drawn from other 
circumstances, for example if A travels to the meeting with condoms and lubricants.

9. The provisions allow that the offence may be complete if A is communicating with and 
making arrangements with a police constable rather than with a child, as long as the person 
believes that s/he is communicating with a child.  This provides for circumstances where 
suspicious online communication between a potential offender and a child is identified and 
police officers assume the role of the child in order to continue the communication with the 
potential offender.

10. Subsection (2)(a) provides that references in subsection (1) to meetings or 
communications with B include meetings or communications that take place in or across any part 
of the world.  

11. Subsection (3) provides that the offence can be prosecuted summarily or on indictment. 
Anyone found guilty of the offence is liable to punishment of six months imprisonment and/or a 
fine not exceeding the statutory maximum (currently £5,000) under summary procedure or to an 
unlimited fine and/or 10 years imprisonment on indictment.
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12. Subsection (4) applies subsections (6A) and (6B) of section 16B of the Criminal Law 
(Consolidation) (Scotland) Act 1995 to proceedings for an offence under section 1 of the Bill.  
The effect of this is that where acts leading to the apprehension of an accused person have taken 
place outside the UK, the person may be proceeded against in the sheriff court district in which 
the person was apprehended or is in custody or in such other sheriff court district as the Lord 
Advocate may determine. 

13. Subsections (5) and (6) confer power on Scottish Ministers to modify the list of offences 
in schedule 1 by statutory instrument.  The order will be subject to negative resolution procedure.

Sections 2 and 3 – Risk of sexual harm orders: applications, grounds and effects and 
Interpretation of section 2

14. Section 2 introduces a new civil preventative order, the risk of sexual harm order 
(RSHO), for which the police can apply to a sheriff court in respect of a person who has, on at 
least two occasions, engaged in sexually explicit conduct or communication with a child or 
children, and as a result there is reasonable cause to believe that the order is necessary to protect 
a child or children from harm arising out of future acts by that person. The RSHO is not a 
substitute for a criminal offence, but applies in circumstances where the behaviour of the person
gives reason to believe that a child or children are at risk from an individual’s conduct or 
communication and intervention at this earlier stage is necessary to protect the child or children.

15. The application may be made by a chief constable to the sheriff in whose sheriffdom the 
person resides, is believed to be in or is intending to come to, or where the alleged acts are said 
to have taken place.  In normal circumstances, the application must be made within three months 
of the second of the two incidents of sexually explicit behaviour coming to the attention of the 
chief constable.  However, it is open to the sheriff to consider applications made outwith this 
timescale, if the sheriff considers this appropriate in all the circumstances.  Subsection (2A) 
provides that the application will be made by summary application.

16. The person against whom an order is sought may or may not have a conviction for a 
sexual (or other) offence. The child or children to be protected must be under 16.

17. Subsection (1) explains the circumstances in which an RSHO may be sought. The acts in 
subsection (3) which constitute the trigger behaviour for an order all involve explicitly sexual 
communication or conduct with or towards a child. (The terms "image" and "sexual activity" are 
defined in section 3). The types of behaviour at subsections (3)(a), (b) and (d) may already 
amount to a criminal offence. However the trigger behaviour need not amount to criminal 
conduct. Subsection (3)(c) would, for example, cover a person giving condoms or a sex toy to a 
child. Subsection (3)(d) would cover a person sending pornographic images to a child over the 
internet or describing the sexual acts they would like to carry out on the child. An order would 
not be made unless the court is satisfied (under subsection (4)(b)) that further such acts would 
cause a child or children physical or psychological harm (see definition of protecting children 
from harm in section 3(a)).

18. For the purpose of the Bill, “image” includes photographs, cartoon strips, email 
attachments and drawings. The use of the words "but regardless of any person's purpose" in 
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sections 3(d), (e)(ii) and (f)(ii) means that an activity, or communication, or image, would only 
be "sexual" for the purposes of this Bill if a reasonable person, purely from the nature and 
circumstances of the activity, communication or image, would consider it to be sexual, without 
having to enquire into the motive behind it. 

19. Under section 2(5), an order entitles the court to prohibit the person concerned from 
doing anything described in it. It cannot require the person concerned to comply with conditions 
requiring positive action.

20. The minimum duration of an order is 2 years. 

Section 4 – RSHOs:  variations, renewals and discharges

21. Section 4 provides for variations, renewals and discharges of RSHOs. Variations, 
renewals and discharges can be made on application to the sheriff court by the person to whom 
the order applies, the chief constable who applied for the original order or a chief constable of 
the area in which the person resides, is in or intends to move to.   It would be open to a person to 
apply for a RSHO to be varied or discharged if the child concerned reached the age of 16.

Section 5 – Interim RSHOs

22. This section allows the police to apply for an interim RSHO where an application has 
been made for a full order in respect of an individual, and intimated to that individual, but has 
not yet been determined.  The sheriff may grant an interim RSHO if satisfied prima facie that, 
firstly, the person carried out sexually explicit communication or conduct referred to in section 
2(3) with or toward a child on at least two occasions and, secondly, that it is just to make the 
order.  The interim order would be for a fixed period and would cease to have effect at the end of 
that period or, if earlier, when a decision is made on the full order.

Section 6 – Appeals

23. This section provides that a sheriff’s decision in relation to an RSHO can be appealed.  
The appeal will be dealt with in the first instance by the sheriff principal.  An existing RSHO 
would continue to have effect until any appeal had been decided by a court unless it is suspended 
by the court.

Section 7 – Offence: breach of RSHO or interim RSHO

24. Breach of an RSHO or interim RSHO without reasonable excuse is a criminal offence 
that is triable either summarily (with a maximum penalty of 6 months imprisonment or a fine not 
exceeding £5,000 or both) or on indictment, with a maximum penalty on indictment of five years 
imprisonment or a fine or both.

25. Section 7 also makes it an offence under Scots law for a person to breach an RSHO or 
interim RSHO that was imposed in England and Wales under sections 123 or 126 of the Sexual 
Offences Act 2003 (e.g. if that person was in Scotland and breaches the terms of the order that 
was made in England and Wales).
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Section 8 – Effect of conviction etc. under section 7 above or section 128 of Sexual Offences 
Act 2003

26. Section 8 makes provision for different types of offender to ensure that a breach of an
RSHO entails compliance with the notification requirements in the 2003 Act, which require 
persons convicted of specified offences to notify their details to the police on a regular basis.  It 
applies to persons who are convicted of an offence under section 7 of the Bill (breach of an 
RSHO or interim RSHO made in Scotland or England and Wales).  It also applies to persons 
who have been convicted in England and Wales of a breach of an RSHO or interim RSHO that 
was made in England and Wales.  This is to ensure that such persons are subject to the 
notification requirements of Part 2 of the 2003 Act as a matter of Scots law, which is necessary 
to deal with the possibility that such persons might move to Scotland.

27. Subsection (2) provides that where the offender was already subject to the notification 
requirements but would cease to be subject to those requirements at a time when the RSHO still 
has effect then that person should remain subject to the notification requirements until the expiry 
of the RSHO, including any renewals.

28. Given that a person subject to an RSHO need not have been convicted of any sexual 
offence before the order was made, the person would not necessarily be subject to the 
notification requirements in Part 2 of the 2003 Act.  Subsection (3) therefore provides that if the 
person was not already subject to these notification requirements then that person becomes 
subject to those notification requirements from the time of the conviction until the RSHO ceases 
to have effect. 

Section 8A – Paying for sexual services of a child

29. Section 8A of the Bill makes it an offence for a person (A) to purchase sexual services 
from another person (B) where B is under 18.  The offence can be committed whether A makes 
the payment direct to B or to someone else, or knows that someone else has made such a 
payment.  

30. Subsection (2) defines payment as any financial advantage, including the discharge of an 
obligation to pay or the provision of goods or services gratuitously or at a discount.  Subsection 
(3) defines services as “sexual” if a reasonable person would, in all circumstances but regardless 
of any person’s purpose, consider them to be sexual.  

31. In cases where B is 13 or over, the Crown must prove that A did not reasonably believe 
that B was 18 or over.  Where B is under 13, the offence is committed regardless of A’s belief as 
to B’s age.  

32. Subsections (4) and (5) set out the penalties in relation to the offence.  On summary 
conviction, the maximum penalty available is 6 months imprisonment or a fine not exceeding the 
statutory maximum or both.  The penalties available for conviction on indictment are determined 
by the age of B.  Where B was aged 16 or over, the maximum penalty on indictment is 7 years 
imprisonment.  Where B was aged under 16, the maximum penalty on indictment is 14 years 
imprisonment.
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Section 8B – Causing or inciting child prostitution or pornography

33. Section 8B makes it an offence for a person (A) intentionally to cause or incite a person 
under 18 (B) to become a prostitute or to be involved in pornography in any part of the world.  
This offence is intended to cover situations where someone is, for example, recruiting children 
into prostitution or pornography. “Prostitute” will have its ordinary meaning in Scots law, 
namely someone who “offers her (or his) services to all and sundry”.  

34. In cases where B is 13 or over, the Crown must prove that A did not reasonably believe 
that B was 18 or over.  Where B is under 13, the offence is committed regardless of A’s belief as 
to B’s age.  Subsection (2) provides maximum penalties of 6 months imprisonment on summary 
conviction and 14 years imprisonment on indictment.  

Section 8C – Controlling a child prostitute or a child involved in pornography

35. Section 8C makes it an offence for a person (A) intentionally to control any of the 
activities of a person under 18 (B) relating to B’s prostitution or involvement in pornography in 
any part of the world.  This offence is intended to cover situations where someone is, for 
example, acting as a pimp for children involved in prostitution or pornography.  That person 
might not recruit the children, nor actually take the photographs or obtain sexual services from 
the children, but he or she might control what the children do and the payments given.

36. In cases where B is 13 or over, the Crown must prove that A did not reasonably believe 
that B was 18 or over.  Where B is under 13, the offence is committed regardless of A’s belief as 
to B’s age.  Subsection (2) provides maximum penalties of 6 months imprisonment on summary 
conviction and 14 years imprisonment on indictment.  

Section 8D – Arranging or facilitating child prostitution or pornography

37. Section 8D makes it an offence for a person (A) intentionally to arrange or facilitate the 
prostitution or involvement in pornography in any part of the world of a person under 18 (B).  
This offence is intended to cover situations where A is, for example, arranging clients for B or 
providing premises for child prostitution or pornography to take place. 

38. In cases where B is 13 or over, the Crown must prove that A did not reasonably believe 
that B was 18 or over.  Where B is under 13, the offence is committed regardless of A’s belief as 
to B’s age.  Subsection (2) provides maximum penalties of 6 months imprisonment on summary 
conviction and 14 years imprisonment on indictment.  

Section 8E – Sections 8B to 8D: involvement in pornography, etc.

39. Subsection (1) provides a definition of being involved in pornography.

40. Subsection (2) provides that a person does not commit one of the offences in sections 8B 
to 8D solely by doing something within section 52(1) or 52A(1) of the Civic Government 
(Scotland) Act 1982.  These offences relate to the taking, possession and distribution of indecent 
images of a child, and are amended by section 8H of this Bill to cover images of children under 
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18.  As a result, while taking an indecent photograph of a person under 18 would be an offence 
under section 52(1) of the 1982 Act this would not in itself constitute the offence of causing a 
child to be involved in pornography.  Further behaviour would have to occur before proceedings 
could be taken under section 8B.

Section 8F – Liability to other criminal proceedings

41. Subsection (1) sets out that sections 8A to 8D do not exempt any person from any 
proceedings for any other offence which is punishable at common law or under any other 
enactment.  This means, for example, that someone could be prosecuted for causing a child to be 
involved in pornography and for taking indecent photographs of that child, depending on the 
circumstances.  Similarly, someone could be prosecuted for causing a child to become a 
prostitute and for unlawful intercourse with a girl under 16 (an offence under section 5 of the 
Criminal Law (Consolidation) (Scotland) Act 1995), depending on the circumstances.  However, 
subsection (2) provides that this does not mean that a person can be punished twice for the same 
offence.   While it is already the case that in Scots law a person cannot be punished twice for the 
same offence, this subsection is included for clarity in view of the terms of subsection (1).

Section 8G – Removal of time limit for prosecution of offence

42. Section 8G removes the time limit that currently applies to proceedings for the offence 
under section 5(3) of the Criminal Law (Consolidation) (Scotland) Act 1995 which relates to 
unlawful sexual intercourse with a girl of or over the age of 13 and under the age of 16.  Section 
5(4) of the 1995 Act directs that no prosecution shall commence for an offence under section 
5(3) more than 1 year after the commission of the offence.  The apparent purpose of this 
subsection was to act as a safeguard preventing prosecution for offences long after they had 
occurred.  However, the time bar did not take into account the reality of how long it often takes 
victims in such cases to disclose fully the circumstances of what has happened to them.  The 
effect of the time bar has therefore been that the Crown has often been unable to prosecute such 
cases.  Section 8G therefore removes this time bar. 

Section 8H – Indecent photographs of 16 and 17 year olds

43. Section 8H amends sections 52 and 52A of the Civic Government (Scotland) Act 1982.  
Sections 52 and 52A of the 1982 Act provide a series of offences in relation to the taking, 
possession and distribution of indecent photographs of children under 16.  Section 8H amends 
these provisions so that they cover indecent photographs of children under 18.

44. Subsection (3) adds to the 1982 Act a series of exceptions to the indecent photographs 
offences insofar as they relate to photographs of 16 and 17 year olds.  The exceptions relate to 
the offences at sections 52(1)(a) to (c) and 52A - but not to 52(1)(d) – and work as follows.  If 
the accused raises the issues set out below, the Crown would require to disprove at least one 
element in order for the offences to be proved.  The issues that the accused would require to raise 
are:

• either the photograph was of a person aged 16 or over or the accused reasonably 
believed that to be so;
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• at the time of the offence charged, or at the time when the accused obtained the 
photograph, the accused and the person aged 16 or 17 who is the subject of the 
photograph were either married to each other or were partners in a relationship;

• the person aged 16 or 17 who is the subject of the photograph consented to the 
photograph being made, taken or in the accused’s possession (depending on which 
offence has been charged) or the accused reasonably believed that to be so; and

• in relation to the offence at section 52(1)(b) of the 1982 Act (distributing or showing 
an indecent photograph), that distribution was only to the person aged 16 or 17 who 
is the subject of the photograph; and in relation to the offence at section 52(1)(c) of 
the 1982 Act (possessing an indecent photograph with a view to its being distributed 
or shown), the accused intended to distribute the photograph only to the person aged 
16 or 17.

45. Furthermore, in each case, the exception only applies where the photograph shows the 
person aged 16 or 17 alone or with the accused, but not if it shows any other person.

Section 9 – Prevention of sexual offences: further provision

46. Section 9 of the Bill amends the 2003 Act so as to enable the courts in Scotland to impose 
a sexual offences prevention order (SOPO) where the court deals with the offender in respect of 
an offence listed in paragraphs 36 to 60 of Schedule 3 to the 2003 Act.  The offences listed in 
paragraphs 36 to 59 are all sexual offences. Paragraph 60 covers any offence committed in 
Scotland where the court determines that there is a significant sexual element in the offender’s 
behaviour in committing the offence.  There is power for Scottish Ministers to amend the list of 
relevant offences by a statutory instrument under section 130 of the 2003 Act.

47. A SOPO is intended to protect the public from the risks posed by sex offenders by 
placing restrictions on their behaviour.

48. At present, the 2003 Act provides that in Scotland a SOPO can be made only on 
application to a sheriff court by a chief constable in respect of an offender who has previously 
been dealt with in connection with an offence listed in Schedules 3 or 5 to the 2003 Act (except 
paragraphs 64 to 111 of Schedule 5).  The list of trigger offences covers persons with convictions 
under both Scots law and the law of England and Wales and Northern Ireland to cover the 
situation in which a person with an English conviction lives in Scotland and is exhibiting 
sexually risky behaviour that causes concern.  The list of offences also includes any offence
committed in Scotland where the court determines that there is a significant sexual element in the 
offender’s behaviour in committing the offence.  The court must be satisfied that an order is 
necessary to protect the public or an individual from serious sexual harm from the defender. 

49. This kind of SOPO, granted on the application of the police (a “police SOPO”) under the 
2003 Act replaced the power conferred on the police to apply for sex offender orders that were 
introduced in the Crime and Disorder Act 1998 for Scotland, England and Wales and Northern 
Ireland.
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50. Separately, the 2003 Act also enabled the courts in England and Wales to impose a SOPO 
on conviction – a “court SOPO”.  This court SOPO replaced the sex offender restraining order 
for England and Wales that had been introduced in 2000.   The court there may impose a SOPO 
when it deals with an accused following a conviction for an offence listed in Schedule 1 or a 
finding that he or she is not guilty of such an offence by reason of insanity or that he or she is 
under a disability but has done the act charged.  Included within Schedule 1, as a trigger offence 
for consideration of a SOPO, is any offence where the court determines that there is a significant 
sexual element in the offender’s behaviour in committing the offence, as recommended in the 
report of the Expert Panel on Sex Offending “Reducing the Risk – Improving The Response To 
Sex Offending”.  Under the 2003 Act, court SOPOs were not available in Scotland.

51. Section 9 of the Bill therefore amends the 2003 Act so as to enable the Scottish courts to 
impose a SOPO on conviction, or on finding that a person is not guilty of an offence by reason of 
insanity or that he or she is under a disability but has done the act charged.  It does this by 
amending section 112 of the 2003 Act which sets out the way in which the existing SOPO 
provisions apply to Scotland.  Section 112 is amended so as to remove the current disapplication 
to Scotland of the sentencing court’s power to impose a SOPO on conviction (section 9(3)). The 
new court SOPO can be imposed by the sheriff court when exercising criminal jurisdiction or by 
the High Court.   Section 9(1) amends section 111 of the 2003 Act to make provision for appeals 
against the new Scottish court SOPOs. The amendment to section 111 provides that the appeal 
process for the court SOPO is to be equivalent to the appeal process for other community justice 
disposals, such as probation and community service orders.  

52. It is not necessary to apply to the court to make a SOPO at the point of sentence although 
the prosecutor may ask the court to consider making an order in appropriate cases. 

53. As with the existing police SOPOs and court SOPOs for England and Wales, in order to 
make a Scottish court SOPO, the court must form a view that the offender presents a risk of 
serious sexual harm to the public and that an order is necessary to provide protection from this. 
The evidence presented in the trial is likely to be a key factor in the formation of this judgement, 
together with the offender’s previous convictions, of which the sheriff would have a copy.  
Courts may also ask social enquiry report writers to consider the suitability of a SOPO on a non-
prejudicial basis.

54. In line with the provisions for existing SOPOs, a Scottish court SOPO can contain only 
those prohibitions on the behaviour of the offender that are necessary for the purpose of 
protecting the public or any particular members of the public from serious sexual harm from the 
offender (section 107(2) of the 2003 Act). It cannot require the offender to comply with 
conditions requiring positive action.  Prohibitions could include, for example, preventing an 
offender from contacting victims, or from taking part in sporting activities that involve close 
contact with children, or from living in a household with girls under 16.  Also, in line with the 
existing provisions for SOPOs in the 2003 Act, the Scottish court SOPO will also have the effect 
of making the offender subject to the notification requirements of Part 2 of the 2003 Act for the 
duration of the order.  This will apply even if the offender is already subject to notification, if 
notification would end during the currency of the order (section 107 of the 2003 Act).  The 
notification period runs from the date that the order is served on the offender (not from the date 
of conviction) – see section 107(5) of the 2003 Act. The minimum duration for an order is five 
years (section 107(1)(b) of the 2003 Act). There is no upper limit.
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55. Breach of a court SOPO, without reasonable excuse, would be a criminal offence. An 
accused convicted of such an offence on summary conviction would be liable to a term of 
imprisonment of up to six months or to a fine or both; an offender convicted on indictment 
would be liable to a term of imprisonment of up to five years (section 113 of the 2003 Act).

56. Section 9 of the Bill amends the 2003 Act so as to bring the procedure for applying for 
SOPOs in Scotland more closely into line with the normal jurisdictional arrangements applicable 
to orders made under civil law.  The effect of this change is that an order can only be applied for 
in a sheriffdom where the person who would be subject to the order resides, is believed to be or 
is intending to come to, or where the alleged acts are said to have taken place. Section 9 also 
amends the 2003 Act so that an application for an interim SOPO must be made in the same 
sheriffdom as the main application.

Section 9A – Minor and consequential amendments

57. Section 9A introduces to the Bill schedule 2, which contains a number of minor and 
consequential amendments as follows.

58. The offences at section 52A of the 1982 Act and sections 8A to 8D of the Bill are added 
to section 16B of the Criminal Law (Consolidation) (Scotland) Act 1995 (commission of certain 
sexual acts outside the United Kingdom).  The effect of this insertion is that any act done by a 
British citizen or UK resident in a country or territory outside the UK which constituted an 
offence in that country and would also have been one of these offences if it had been done in 
Scotland shall constitute that offence, and proceedings can be taken in Scotland.

59. The offences at sections 52 and 52A of the 1982 Act and sections 1 and 8A to 8D of the 
Bill are added to Schedule 1 to the Criminal Procedure (Scotland) Act 1995, in cases where the 
offences relate to children under 17 years of age.  This provides the additional powers of arrest 
without warrant specified in section 21 of the 1995 Act and also allows child protection 
procedures to be undertaken.  

60. Under section 48 of the Criminal Procedure (Scotland) Act 1995 a convicting court has 
the power to refer a child who was the victim of a Schedule 1 offence to the reporter to the 
children’s panel.  This additional protection would extend to any child living in the same 
household as the victim of one of these offences and any child living in the same household as a 
person convicted of one of the offences.  The reporter could then refer to a children’s hearing 
without the need to establish grounds of referral.  Any specific measures needed to protect the 
child could be arranged by the children’s hearing.

61. In addition to a referral by a convicting court at the time of the crime, inclusion of these
offences in Schedule 1 would mean that children who are or become or are likely to become 
members of the same household as either the victim or the perpetrator, later on after the 
conviction, can be referred by a reporter to a hearing under section 52(2)(d), (e) or (f) of the 
Children (Scotland) Act 1995, even where there was no subsequent conviction with regard to 
those children.  
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62. It is important to note, however, that it is for the court to decide whether referral to the 
children’s panel is appropriate in any particular case.

63. Schedule 2 also makes a number of insertions to Schedule 3 to the Sexual Offences Act 
2003 (offences which trigger certain provisions in Part 2 of that Act, notably the sex offender 
notification requirements).  Paragraphs 45 and 46 of Schedule 3, which refer to offences under 
sections 52 and 52A of the 1982 Act, are amended by schedule 2 to the Bill so that the offences 
will apply for the purposes of Schedule 3 only if the child was under 16 and the offender was 
either 18 or over or was sentenced in respect of the offence to at least 12 months imprisonment.  

64. The offence at section 1 of the Bill is added to Schedule 3 of the 2003 Act in cases where 
the offender was 18 or over or has been sentenced in respect of the offence to at least 12 months 
imprisonment.  

65. The offences at sections 8A to 8D of the Bill are added to Schedule 3 of the 2003 Act in 
cases where the victim was under 16 and the offender was 18 or over or has been sentenced in 
respect of the offence to at least 12 months imprisonment.  

66. In respect of each of these offences, however, Schedule 2 gives a discretion to the court 
so that it may determine that the notification requirements of Part 2 of the 2003 Act should apply 
in cases where the specified conditions do not apply.
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